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CHAPTER 13
COURT-APPOINTED COUNSEL—ELIGIBILITY GUIDELINES
AND REPAYMENT

493—13.1(13B,815) DefinitionsAs used in these rules, unless the context otherwise requires, the
following definitions apply:

“Applicant” means a person requesting legal assistance by appointed counsel.

“Assets” means all resources or possessions belonging to the applicant which can be readily con-
verted to cash within a reasonable period of time without causing substantial hardship or jeopardizing
the applicant’s ability to maintain a home or employment.

“Child” or “juvenile” means a person as defined in lowa Code chapter 232.

“Family” means the following persons living within the same residence. The:

1. Applicant,

2. Applicant’s spouse, including a common-law spouse,

3. Applicant’s child(ren).

“Financial statement’means a full written disclosure of all current income, assets, liabilities, de-
pendents, and other information required to determine if an applicant qualifies for legal assistance by
an appointed attorney.

“Governmental assistance progranmieans any public assistance program from which an appli-
cant is receiving assistance.

“Household” means, for purposes of determining income, assets, and liabilities, the following per-
sons living within the same residence. The:

1. Applicant,

2. Applicant’s legal or common-law spouse.

“Income” means the total money received from all sources and includes: remuneration received
during a period of time in exchange for labor, products, or services; money received from unemploy-
ment or worker’s compensation, social security, public assistance programs, tax refunds, prize win-
nings, pensions, or gifts; money received as a profit from financial investments; and money received
from any other source as specified in these rules.

“Liabilities” means all living expenses, business or farm expenses, fixed debts and obligations in-
cluding federal, state and local taxes.

“Poverty income”means the annual poverty income guidelines established by the United States
Department of Health and Human Services (DHHS).

493—13.2(13B,815) Eligibility. The eligibility of any person for legal assistance by an appointed
attorney shall be determined in accordance with lowa Code sections 13B.10 and 815.9 and with the
guidelinesset forth in these rules. Any person who is eligible for appointed counsel may be required by
the court to contribute all or part of the cost of the person’s legal representation.

493—13.3(13B,815) Income guideline®nnually, the state public defender shall provide informa-
tion to the court showing the most recently revised poverty income guidelines as published by the
United States Department of Health and Human Services (DHHS).

493—13.4(13B,815) Designation of eligibility reviewerThe chief judge of each judicial district
shall designate the person(s) or entity to evaluate the eligibility of persons for legal assistance by ar
appointed attorney.
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493—13.5(13B,815)Application. Any person claiming to be indigent or partially indigent shall have

an indigency evaluation done before being provided representation. The person must provide infor-
mation on an Application for Appointment of Counsel and Financial Statement and Order form. The
financial statement shall be completed by the applicant as an accurate account of the applicant’s:
Family size,

Income,

Assets,

Debts and expenses, and

Other information as required.

13 5(1) Child applicant. If the applicant is a child, the financial statement shall be completed by
the child’s parent, guardian, or custodian.

13.5(2) Family. The applicant shall provide information which accurately represents the names,
ages and relationship of all family members who are supported by and live with the applicant.

13.5(3) Income.The applicant shall provide income information which accurately represents the
total gross income received or reasonallijcipated to be received in the month of application by the
applicant and the applicant’s spouse, if living within the same residence. Income includes the follow-
ing items for eligibility purposes:

Wages and salary, bonuses, commissions, income from self-employment;

Unemployment compensation and worker’s compensation;

Regular social security payments and pensions, including SSI and SSA payments;
Veteran's benefits and strike benefits;

Other pensions;

Alimony and child support being regularly received;

Any governmental assistance program, including AFDC, ADC/FIP, general relief, food
stamps housing assistance, heating assistance;

h. Tax refunds;

i.  Military family allotments;

j-  Annuity and insurance payments;

k. Income from dividends, interest, rents, royalties, estates, trusts, and other investments;

I.  Money received from: (1) the sale of real and personal prof@riyrize winnings, (3) a gift,

(4) insurance payments to compensate for injury, and (5) educational grants.

13.5(4) Household incomelf the applicant’s spouse is employed, the employment data shall be
provided. The term “household income” shall include any of the items identified as income in subrule
13.5(3)belonging to the applicant and the applicant’s spouse who is a member of the applicant’s house-
hold unless the spouse is the alleged victim in the offense charged.

13.5(5) Pay slip. If employed, the applicant shall include the applicant’s most recent pay slip with
the completed financial statement. The parent(s), guardian(s), or custodian(s) of a child applicant shall
include their most recent pay slips with the completed financial statement.

13.5(6) Assets.The applicant shall provide information which accurately represents the total as-
sets owned by the applicant, whether the assets are the sole property of the applicant or owned jointly
with another.Thefollowing are countable assets for eligibility purposes and include but are not limited
to:
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a. The equity value of any real estate;

b. Money received from the sale of any real and personal property;

c. Money received to compensate for injury and damage;

d. Cash orhand as well as in checking and savings accounts, stocks, bonds, certificates of depos-
it, tax refunds, prize winnings;

e. Other investments;

f.  The value of motor vehicles, collections, antiques, educational grants and any other readily
available resources;

g. Any possessions held in joint ownership with another.
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13.5(7) Householdassets.The term “household assets” shall include any of the items identified in
this rule as assets belonging to the applicant and the applicant’'s spouse who is a member of the app!
cant’s household unless the spouse is the alleged victim in the offense charged.

13.5(8) Child’'s income and assetd he income and assets belonging to a child member of the
household are not included in the financial statement unless the financial statement is requesting legs
representation for the child in a delinquency case.

13.5(9) Liabilities. The applicant shall provide information which accurately represents the total
monthly debts and expenses for which the applicant and the appliganise, if a member of the ap-
plicant's household, are responsible. Liabilities include the following items for eligibility purposes:

a. All household living expenses;

b. Business and farm cash expenses (not including depreciation or other noncash deductions).

c. Fixed debts and obligations for economic necessities on which the person has been making
continuous and timely payments;

d. Federal, state and local taxes;

e. Ultilities;

f.  Child support and alimony payments when the payments have been made in a timely manner

g. Child care expenses;

h. Medical expenses;

i.  Other actual expenses the court deems to be relevant.

13.5(10) Additionalinformation. The applicant shall provide other information necessary to deter-
mine the applicant’s eligibility for appointed counsel.

a. The applicant or the child applicant’s parent(s), guardian(s), or custodian(s) may be required
by the court to provide a copy of their most recent federal income tax return(s).

b. The applicant or the child applicant’s parent(s), guardian(s), or custodian(s) may be required
by the court to provide verification of income or any other information provided in the financial state-
ment.

13.5(11) Affidavit. The applicant shall attest, in writing, to the accuracy of the information con-
tained orthe financial statement. Any applicant who knowingly submits a false financial statement for
the purpose of obtaining legal assistance by appointed counsel commits a fraudulent practice.

13.5(12) Changes to financial statemerif.the applicant is assigned a court-appointed attorney,
the applicant must, prior to the completion of the case, inform the court-appointed attorney or the court
of any changes that have occurred in the applicant’s financial situation since the financial statemen
was completed. The court-appointed attorney shall advise the court of any reported changes in th
applicant’s financial situation.

493—13.6(13B,815)Evaluation of financial statement. The court’'s designated eligibility reviewer
shall evaluate the applicant’s completed financial statement and make a recommendation to the cour
concerning the applicant’s eligibility for appointed counsel. For the purposes of calculating whether
an applicant is totally indigent, partially indigent, or ineligible for appointed counsel, the following
shall be considered.

13.6(1) Familysize.The eligibility reviewer shall determine the size of the applicant’s family. The
total family size includes the following persons living within the same residence: the applicant, the
applicant’s spouse, and the applicant’s child(ren) as indicated on the financial statement.
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13.6(2) Householdncome.The applicant’s income, or the combined income of the applicant and
the applicant’s spouse, if living within the same residence, shall be used for determining an applicant’s
household income.

a. The income of the applicant’s spouse shall be considered unless the applicant’s spouse is the
alleged victim in the offense charged.

b. Injuvenile proceedings, the income of both parents shall be considered to determine whether
affected children are indigent. If a child’s parents are divorced, the household income of each parent
shall be considered separately.

c. Any income received by a child is not included as household income unless:

(1) The child is requesting representation in a delinquency case; or

(2) The child is under a conservatorship or is the beneficiary of trust proceeds.

13.6(3) DHHS poverty income guidelined'he applicant’s family size and household income
shall be compared to the DHHS poverty income guidelines.

a. Any applicant having a household income of 150 percent or less of the DHHS poverty income
guidelines shall be considered indigent.

b. If an applicant’s household income is more than 150 percent of the DHHS poverty income
guidelines, the applicant is not considered to be indigent. However, the eligibility reviewer may rec-
ommend to the court that the applicant be found partially indigent as specified in subrule 13.6(7).

13.6(4) Householdassets and expensd3uring the review of the applicant’s financial statement,
the eligibility reviewer shall also consider:

a. The value of assets owned by the applicant, whether held separately or jointly with another;

b. The applicant’s household liabilities unless the spouse was the victim of the offense allegedly
committed by the applicant; and

c. Any assets owned by a child if the child is requesting representation in a delinquency case.

13.6(5) Additionalinformation. The court may require other information from the applicant or the
applicant’s parent(s), guardian(s), or custodian(s) necessary to determine the applicant’s eligibility for
appointed counsel. Other information includes but is not limited to:

a. A copy of the most recent federal income tax return;

b. Verification of income or of any other information provided by the applicant in the financial
statement.

13.6(6) Other considerations.If an applicant’s household income exceeds 150 percent of the
DHHS poverty income guidelines, the eligibility reviewer shall give further consideration to the fol-
lowing:

a. Current income prospects, taking into account seasonal variations in income;

b. Age or physical infirmity of household members;

c. The estimated cost of obtaining private legal representation with respect to the particular mat-
ter for which assistance is sought;

d. The nature of the criminal charge;

e. The anticipated complexity of the legal representation.

13.6(7) Finding of partial indigencyAn applicant whose household income exceeds 150 percent
of the DHHS poverty income guidelines may be determined to be partially indigent. In evaluating the
applicant for partial indigency, the eligibility reviewer shall take into consideration the applicant’s
householdssets and liabilities as well as the additional factors set forth in subrule 13.6(6). If the appli-
cant’s particular circumstances demonstrate that not appointing counsel would cause the applicant
“substantial hardship” to either obtain counsel or provide for the applicant’s family, the eligibility re-
viewermay recommend to the court that the applicant be found partially indigent. If the court finds that
an applicant is partially indigent, the court shall prepare a finding of partial indigency. The finding of
partial indigency shall:

a. Bein writing;

b. Set forth the reasons for finding the “substantial hardship”; and

c. Include a consideration of the factors set forth in subrule 13.6(6).
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13.6(8) Recommendation tbe court. The eligibility reviewer shall advise the court as to the ap-
plicant’s eligibility for appointed counsel, whether a finding of partial indigency exists, and the appli-
cant’s ability to contribute to the cost of representation.

493—13.7(13B,815) Directive of courtBased on the recommendation of the eligibility reviewer,

the court shall make the determination of the applicant’s eligibility for appointed counsel and any sums
to be contributed to the cost of the legal representation by the applicant or the child applicant’s par-
ent(s), guardian(s), or custodian(s).

493—13.8(13B,815)Adverse actions. An application may be denied when it has been determined by
the court that:

1. The applicant’s household income exceeds 150 percent of the DHHS poverty income guide-
linesand it has been determined that a “substantial hardship” would not be caused if appointed counse
was not appointed.

2. Althoughthe applicant’s household income does not exceed 150 percent of the DHHS poverty
income guidelines, the applicant has sufficient assets to cover the anticipated cost of legal represente
tion.

3. The applicant’s financial statement is not an accurate account of the applicant’s financial cir-
cumstances.

493—13.9(13B,815) Payment responsibilityAny applicant who is assigned a court-appointed at-
torneymay be required by the court to contribute all or part of the cost of the applicant’s legal represen-
tation.

13.9(1) If an applicant’s household income is 100 percent or below of the DHHS poverty income
guidelinesthe applicant shall be found to be totally indigent and shall not be requested to contribute to
the cost of legal representation unless the applicant’s household assets are sufficient to contribute
reasonable sum to the cost of representation. A future restitution order may be issued by the court i
there is a change in the applicant’s financial situation.

13.9(2) If an applicant’s household income is more than 100 percent but less than 150 percent of
the DHHS poverty income guidelines, the applicant shall during the pendency of the case contribute a
least $100 for advance recovery of appointed attorney fees. The court may require the applicant tc
contribute a greater sum to the cost of the legal representation based on the value of the applicant
householdassets. Any contributions ordered pursuant to this subrule shall be deemed collected prior to
the collection of any fines, surcharge or restitution.

13.9(3) If an applicant’s household income is more than 150 percent but less than 185 percent of
the DHHS poverty income guidelines and the applicant is found to be partially indigent, the applicant
shall during the pendency of the case contribute at least $200 for advance recovery of appointed attol
ney fees. The court may require the applicant to contribute a greater sum to the cost of the legal repre
sentatiorbased on the value of the applicant’'s household assets. Any contributions ordered pursuant tc
this subrule shall be deemed collected prior to the collection of any fines, surcharge or restitution.

13.9(4) If an applicant’s household income exceeds 185 percent of the DHHS poverty income
guidelinesand the applicant is found to be partially indigent, the applicant shall during the pendency of
the case contribute at least $300 for advance recovery of appointed attorney fees. The court may re
quirethe applicant to contribute a greater sum to the cost of the legal representation based on the valu
of the applicant’s household assets. Any contributions ordered pursuant to this subrule shall be deeme
collected prior to the collection of any fines, surcharge or restitution.
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13.9(5) If not found to be totally indigent as specified in subrule 13.9(1), parent(s), guardian(s), or
custodian(s) of juveniles shall be required to pay in all cases for the attorney fees of the child. In delin-
guency cases, the child shall be required to apply any income and assets the child has toward payment
of attorney fees in juvenile court in conformity with these rules. In juvenile proceedings, the income
and assets and income of both parents shall be considered in evaluating any sums to be contributed to
the cost of the child’s legal representation. If the child’s parents are divorced, the court shall require
eachparent to contribute to the extent of the parent’s ability to do so. Income received by a child under
a conservatorship or as the beneficiary of trust proceeds may be utilized to contribute to the cost of the
child’s legal representation.

Any contributions ordered pursuant to this subrule shall be deemed collected prior to the collection
of any fines, surcharge or restitution.

493—13.10(13B,815) Payment procedure.

13.10(1) An applicant who has been determined to be eligible for appointed counsel shall, during
the pendency of the case, pay any sums ordered by the court to the office of the clerk of the district
court.

13.10(2) When an applicant is determined to be partially indigent, the court shall determine, in
writing, the repayment schedule the applicant shall follow during the pendency of the case. The repay-
ment schedule may prescribe a payment of one specific stine, jpayment of a minimum number of
installment sums with the final payment to be made at the earliest possible point in the proceedings.

13.10(3) Any sum ordered by the court shall be paid by the applicant prior to the date of sentencing.

If the applicant is acquitted or the charges are dismissed, the applicant shall pay the sum ordered by the
courtwithin 30 days of the acquittal or the dismissal of the charges, unless the court finds good cause to
waivethe repayment. The willful failure of a person ordered by the court to make the payment(s) shall
be grounds for the court to find the person in contempt of court.

13.10(4) If the applicant is employed, the applicant shall execute an assignment of the applicant’s
wages. A portion of the applicantismges, as determined by the court, may be paid to the office of the
clerk of the district court for advance recovery of the appointed attorney fees.

13.10(5) The clerk of the district court shall credit any sums paid by the person receiving appointed
counsel against the appointed attorney fees accrued in the case. If the sums paid by the person exceed
the amount awarded for appointed attorney fees, the excess sums shall be credited on other defense
coststhat would otherwise be paid. Other defense costs include transcripts, witness fees and expenses,
and any other goods or services required by law to be provided to an indigent person. Any remaining
sums shall be refunded to the person by the clerk of court.

13.10(6) The clerk of court in receiving such payments during the pretrial phase of the proceedings
shall code the payments so that a fair tracking of the pretrial phase payments may be made to distin-
guish them from postcase payments for restitution. The applicant or the applicant’s parent(s), guard-
ian(s), orcustodian(s) shall be given credit for any pretrial phase payments that have been made against
any restitution ordered.

493—13.11(17A)Appeal rights. Any person who has been denied appointed counsel may appeal the
decision and file a written request with the court for a judicial review of the determination.

493—13.12(13B,22,815) Recordhe financial statement shall be retained in the applicant’s court
file. Information contained in the financial statement is considered open information and usayg be
to verify the applicant’s financial circumstances with other federal or state agencies, employers, finan-
cial institutions, or other person(s) or entities.

These rules are intended to implement lowa Code sections 13B.1(3), 13B.10, 815.9, 815.9A,
815.10, and 815.10A.

[Filed emergency 9/1/93—published 9/29/93, effective 9/1/93]
[Filed emergency 1/21/97—published 2/12/97, effective 1/21/97]



